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I. Introduction. 

A. The responses to FMCSA’s requests are those of Mr. Gutierrez, the UCR 
Plan’s Executive Director, not those of the UCR Plan Board of Directors. 

 
On March 22, 2022, FMCSA sought additional information related to OOIDA’s 

comments to the rulemaking to set the 2023 UCR fee. The email requesting the additional 

information was sent to Mr. Avelino Gutierrez, the Plan’s Executive Director. Mr. Gutierrez did 

not share the email or the requests for information with the UCR Board as a whole. (OOIDA is 

unaware if Mr. Gutierrez shared the requests with individual Board members.) Moreover, 

FMCSA’s request was not made public until it was docketed at the same time as Mr. Gutierrez’s 

response. The lack of transparency in FMCSA’s communication with Mr. Gutierrez and his 

efforts in responding to FMCSA without the input of the entire Board reflect upon the UCR 

Board’s tenuous control of the UCR Plan and its relationship with its contractors.   

The appearance of secrecy and the limitation on Board involvement demonstrate the 

limits of the UCR Board’s monitoring and oversight of the UCR Plan’s contractors.  FMCSA’s 

bypassing of the UCR Board, and its sending of its request directly to the UCR’s contracted 

Executive Director, is evidence that the agency is cognizant of this state of affairs.  That this 

Board bypass occurred with regard to significant questions surrounding the lawfulness of the 

UCR’s activities is of great concern.  

The UCR Plan is an official governmental entity, with a “dot.gov” internet domain.1 And 

yet, the UCR Plan has no staff or employees, only the Board and its contractors. The Board is 

made up of volunteers who all have full time jobs elsewhere.  Currently, there are nine Board 

members who represent states who are the beneficiaries of the UCR fee, five who represent the 

 
1 “Federal government websites always use a .gov or mil domain.” See https://oig.hhs.gov/notices/official-site.asp. 
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industry members who pay the UCR fee, and one member who, by statute, is the Deputy 

Administrator of FMCSA.   

By necessity, contractors administer the UCR Plan, including devising strategy and 

policies for the Board’s approval.  The volunteer Board members do not have sufficient time to 

provide detailed oversight of the contractors’ actions or proposals.  During the last several years, 

given that the states have received full entitlement payments, the state representatives who make 

up a majority of the Board have had little reason to question the contractors’ activities and 

recommendations or to sympathize with industry members’ concerns. 

Other than the individual Board members themselves, there are no internal checks and 

balances to inhibit improper conduct by the Board or its contractors.   Rather, the UCR Board’s 

fee proposal, the notice and comment period, and the Secretary’s approval of that proposal, 

collectively present the only opportunity for the public or any related governmental entity to 

provide public oversight of the UCR Plan. As Mr. Gutierrez stated on page 27 of his comments, 

“There is no specific channel for the Board to receive suggestions or proposals externally from 

someone in the regulated industry, the participating states, or law enforcement, or from a 

member of the public.” Thus, OOIDA is using the only remaining forum to address its concerns 

about the actions of the UCR Board and its contractors.  The fee-setting rulemaking provides the 

most significant authority of the Secretary to provide important oversight to ensure that the 

amount of the UCR fees reflect actions by the UCR that conform with the law. 

B. Mr. Gutierrez did not address OOIDA’s legal analysis. 
 
Mr. Gutierrez’s responses to FMCSA confirm the factual basis for the issues raised by 

OOIDA in its first comments filed in February.  The UCR Plan has been stockpiling excess 

funds into financial reserves rather than disclosing to the Secretary the full amount of the excess 
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funds that the Secretary is required to use to lower the next year’s fees.  The UCR Plan has also 

not previously proposed, and does not propose now, to apply excess funds collected in one year 

to lower fees in the next fee year.  Furthermore, Mr. Gutierrez explains that the scheduling 

policies they have established to administer the UCR Plan do not allow them to do so.  But he 

does not explain how either of these actions by the UCR Plan could possibly be lawful under the 

UCR statute.  The Secretary must now use his authority to approve fees only if they comply with 

the UCR statute.  

C. The Secretary of Transportation’s UCR fee approval power is the 
government’s only primary oversight authority over the UCR Plan. 

 
The UCR statute provides one administrative check—and one only—on the UCR 

Board’s actions to collect and annually distribute millions of dollars in fees paid by the nation’s 

trucking companies, namely the Secretary of Transportation’s authority and responsibility to set 

UCR fees.  The statute defines and governs the scope of the UCR Plan’s authority and provides 

constraints on the setting of UCR fees amounts.  The Secretary must consider whether the 

actions of those who administer the UCR Plan have adhered to those constraints, or whether, as 

OOIDA argues, the proposed UCR fees are higher than permitted by law.  In making this 

determination, the Secretary must review the UCR’s administrative spending, its procedures for 

administering the fees, and its timely use of excess fee revenue to reduce the next year’s UCR 

fee amounts. Without the Secretary’s oversight, the administration of the UCR Plan is left 

entirely to its contractors. 

D. A note on timeliness. 

In its notice to reopen this regulatory docket, FMCSA explains that this additional 

comment period is 14 days because of the need to set the fee soon.  The only deadline within 

which the Secretary must act upon the UCR Board’s recommendation is within 90 days of its 
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receipt and after notice and opportunity for public comments. See 49 U.S.C. § 14504a(d)(7).  The 

UCR Plan’s recommendation was transmitted to the Secretary in a letter dated August 26, 2021.  

It was not put out for public comment until January 24, 2021, well beyond the 90 days required 

for the fees’ approval under the statute.  OOIDA responded promptly to that notice with its 

comments.  Regardless of the basis for the agency’s newfound sense of urgency, ensuring that 

the fee amounts comply with the statute must take precedence.    

Nothing in the UCR statute requires the UCR to impose next year’s fees under its current 

procedures and schedule, and thus its timeline can be adjusted to accommodate the work it will 

take to bring the administration of the UCR, including its fees, into compliance.  OOIDA hereby 

submits that its members will not be prejudiced by a delay in the date that next year’s fees would 

be due. 

II. OOIDA’s Comments to Mr. Gutierrez’s May 9, 2022, Submission. 
 

A. Mr. Gutierrez did not address OOIDA’s legal concerns. 

OOIDA’s comments, submitted February 23, 2022, demonstrated that the UCR Plan’s 

proposed fees for 2023 are not in accordance with law because the proposal does not apply all 

excess fee revenue to reduce fees for the subsequent year as required under 49 U.S.C. § 

14504a(h)(4).  OOIDA’s comments described how the UCR Plan is setting aside significant 

excess revenue into reserves rather than using it to reduce next year’s UCR fees and described 

how the UCR did not propose to use excess revenue from one year to reduce the UCR fees in the 

next fee year.  Mr. Gutierrez’s comments confirm OOIDA’s description of these UCR Plan 

actions in significant detail and with additional documentary evidence.   

Mr. Gutierrez explains that the reason that the UCR is not applying all excess funds to 

lower next year’s fees is because the UCR Plan has chosen to put some of those funds into 
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investment accounts and, therefore, those funds are “unavailable.”  Mr. Gutierrez also states that 

excess funds from one year cannot be applied to lower next year’s fees because of the schedule 

the UCR Plan has chosen for their collection and accounting.  What Mr. Gutierrez failed to do is 

explain how these actions comply with the law.  Mr. Gutierrez provides no legal authority that 

would make these procedures lawful, and OOIDA knows of none.  If adherence to the Plan’s 

own procedures causes the Plan to violate the statute, the procedures must give way. 

B. The UCR Plan’s reserves policy violates the UCR statute. 

Upon recommendation of the UCR contractors, the UCR Board decided to hold some 

excess funds in reserve accounts—essentially rainy-day funds—that the statute does not 

contemplate or authorize.  Mr. Gutierrez explains that the UCR Plan Board’s own policies and 

procedures provide for the UCR Plan to hold funds in reserve.  But the UCR Plan may not, 

through its policies and procedures or under any other authority, create exceptions to the law.  

Holding excess fee revenue in reserve is not one of the acceptable uses of UCR revenues 

authorized by statute.   

Rather, UCR fees must first be used to pay the states their entitlement amount set by the 

statute (49 U.S.C. § 14504a(h)(3)(A)), then used to pay administrative expenses for the year (49 

U.S.C. § 14504a(h)(3)(B)), and finally: 

Any excess funds held by the depository after distributions and 
payments under paragraphs (3)(A) and (3)(B) shall be retained in 
the depository, and the fees charged under the UCR agreement to 
motor carriers, motor private carriers, leasing companies, freight 
forwarders, and brokers for the next fee year shall be reduced by 
the Secretary accordingly. 

 
49 U.S.C. § 14504a(h)(4).   

The UCR Plan’s current practices clearly violate the plain language of the UCR statute.  

“[E]xcess funds” held in the depository shall be used by the Secretary to reduce fees in the next 
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fee year.  Transferring excess funds from the depository and into investment accounts, and then 

arguing that they are beyond the reach of the Secretary to reduce fees as required by the statute, 

flagrantly violates the law.  That this is the UCR Board “policy” does not make it lawful.  Mr. 

Gutierrez did not address the legality of the UCR’s reserves policy in his response.  

Nor do any facts justify the holding of a reserve, even if permitted by law.  The UCR 

Plan has steadily collected more revenue that it needs over the last several years.  The amounts of 

the state entitlement payments were fixed by the terms of the UCR statute (49 U.S.C. § 

14504a(g)) and they have been routinely exceeded by annual fee revenue.  The UCR fee revenue 

stream has also routinely covered UCR administrative costs.  There is simply no evidence that 

the UCR Plan is at any risk for collecting less revenue than it needs, even if a financial reserve 

were permitted by law. 

The only demand that has increased the last several years has been the administrative cost 

allowance sought by the contractors.  With nothing in the record to support a belief that UCR 

fees are going to decrease, and with state entitlement payments fixed, the only explanation for 

the reserves policy would be to provide an increasing allowance for the UCR’s administrative 

costs.  But this too is unsupportable. The administrative costs have been consistently lower than 

the administrative allowance for at least the last five years. The UCR was created to serve as a 

strictly defined revenue stream for several states, not for the business aspirations of UCR 

contractors. 

C. Failing to apply excess funds from one year to lower the fees in the “next fee 
year” violates the UCR statute. 

 
Mr. Gutierrez did not explain how UCR policies or practices comply with a statute that 

requires that excess funds shall be used by the Secretary to reduce UCR fees “for the next fee 

year.”  Instead, Mr. Gutierrez attempts to rewrite the statute by saying the Secretary’s duty to 
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reduce fees comes in the next fee year after the UCR Plan gets around to accounting for it, in 

keeping with its own rules and policies, not in the actual next fee year as required by the statute.  

Mr. Gutierrez states: 

In the fee-setting process, the Board needs to have sufficient data 
regarding the amount of excess revenues it will collect for a given 
registration year in order to make the necessary calculations to 
adjust fees downward for the next registration year, so as to stop 
further overcollection and to offset (“return”) the excess revenues 
collected from registrants for that year. As a practical matter, if the 
Board is doing an excess revenues calculation for the 2021 
registration year, then the “next fee year” when fees can be 
adjusted by the Secretary would be the 2023 registration year. 
 
Here is why. The administrative period for each registration year 
begins on October 1 of the preceding year and ends on December 
31 of the following year. Accordingly, by the time the Board has 
sufficient data on fee collections for a given registration year, the 
Plan is only a few months away from starting to collect fees for the 
following year, which is simply not enough time for the Board to 
make its recommendation to the Agency, for the Agency to 
conduct the rulemaking necessary to approve the adjusted fees and 
to publish the new fee schedule in the Federal Register, and for the 
Plan to implement the new fee schedule. 

 
In other words, Mr. Gutierrez says that excess funds cannot be applied to the next fee 

year after the year they were collected because that is the way the UCR Plan has arranged its 

affairs.  Nothing in the statute requires or authorizes the UCR to set up its collection and 

accounting schedule in a manner that otherwise conflicts with the UCR statute. 

Furthermore, Mr. Gutierrez never claims that the UCR Plan has ever attempted to comply 

with the timing required by the statute.  There is no data in the record that might support an 

analysis to determine when in a calendar year the UCR might have sufficient UCR registration 

data to be able to determine with reasonable accuracy the amount of fees that will be collected 

for that year and, therefore, the amount of excess funds it expects to collect.  The UCR 

contractors have demonstrated, however, as a key component in the current fee proposal, their 
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ability to estimate future UCR revenue for future years.  Why can these skills, or even these 

same data, not be used to estimate future excess funds late in a current year? 

OOIDA is not proposing that the UCR Plan adopt any specific procedures that might best 

comply with the statute, but one can easily envision collection and accounting standards that 

would better serve the statute’s requirements.  All ongoing entities required to pay a UCR fee are 

required to have done so for the current year in which they are operating.  Therefore, those 

entities must pay their fees by January 1 of each year to be able to conduct uninterrupted 

business in the participating states.  OOIDA assumes, therefore, that the vast majority of these 

fees are paid early in the year.   

UCR fees paid later and throughout the year, therefore, likely come from delinquent fee 

payers and newly formed businesses subject to the fee.  By October, the majority of these later 

registrants for that year would likely have paid their UCR registration fees, trends in new 

registrants for the year could be identified, and the number of additional registrants could be 

predicted for the last three months of the year.  A reasonable estimate of excess funds could be 

predicted and recommended to the Secretary in time to set the fees for the next calendar year.  

The UCR Plan could even propose to the Secretary new fee levels, with alternative fee amounts 

that may be applied for different ranges of excess funds realized in the last three months of the 

year.  Whatever the solution, it is clear that the UCR has much work to do to bring its policies 

and procedures into compliance with 49 U.S.C. § 14504a(h).  The fact that the UCR Plan has 

established policies that Mr. Gutierrez believes do not allow it to comply with the law is no 

excuse and should not be accommodated by the Secretary.  
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III. OOIDA’s Responses to Mr. Gutierrez’s May 9, 2022 Submission to FMCSA. 

To enable the Secretary to better understand OOIDA’s responses to the UCR Plan’s 

additional information submitted May 9, 2022, OOIDA sets out its responses in the same general 

framework as Mr. Gutierrez’s provided his additional information. FMCSA’s first request: 

1. Please provide detailed statements of financial position (balance sheets) for the Plan as of 
December 31, 2020, and December 31, 2021, as well as the end of the most recent period 
available for 2022. The balance sheets should identify and list all assets and liabilities of 
the Plan. 
 

a. Please state whether the UCR Plan in fact holds excess revenue beyond the $22 million 
stated in the Board of Directors’ initial recommendation. 

 
b. If the UCR Plan does hold additional excess revenues beyond the $22 million previously 

identified, please provide in narrative form information on (1) how much excess revenue 
the UCR Plan has collected; (2) how the UCR Plan has used or plans to use those funds, 
and (3) why the UCR Plan is not currently recommending any such funds be used for a 
further reduction in the fees for 2023. 

In response, Mr. Gutierrez provided the Plan’s statements of financial position as of 

December 31, 2020 (audited), and December 31, 2021 and February 28, 2022 (unaudited), which 

was the end of the most recent period available in the current calendar year, with substantial 

explanatory comments regarding, inter alia, the Plan’s investment accounts. In addition, Mr. 

Gutierrez acknowledged that the UCR Plan in fact does indeed hold excess revenue beyond the 

$22 million stated in the Board of Directors’ initial recommendation. Nevertheless, he denied 

that those funds are “available” to the UCR Plan, because the UCR Board adopted a Reserve 

Fund Policy on January 1, 2018 that permits it to hold investment accounts against future 

administrative costs of the UCR Plan.  

This response confirms the UCR’s stockpiling of excess funds in reserve and its intention 

to not apply those excess fund to the next fee year, without any explanation of how such a policy 

might be consistent with the law.  OOIDA notes that, even if lawful, such reserves are unjustified 
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in light of the UCR Plan’s consistent collection of millions of dollars more than the payments 

owed to the states and its own administrative cost allowance, combined.  

FMCSA’s second request: 

2. A comment in response to the NPRM asserted that the UCR Plan holds $42 million in 
excess revenue collected since at least 2020 that could be applied to reducing fees. Again, 
in answering the following questions, please feel free to refer to tables, charts, 
spreadsheets, or other materials previously submitted and publicly available or submitted 
in response to this Information Request.  

Mr. Gutierrez acknowledged in his response to the second request that the UCR Plan 

does indeed have excess funds over and above the $22 million stated in the Board’s August 2021 

fee recommendation. Mr. Gutierrez responded first by admitting that the Board had been in 

possession of $22,899,946.40 in excess fees (above the $22 million stated in the initial 

recommendation), but that by the time the NPRM was published, the excess amount had 

increased to $25,862,458.65.2 

In response to subpart (a), however, Mr. Gutierrez noted OOIDA’s prior comment that 

the UCR Plan actually has over $42 million in excess fees that could be (and OOIDA argues 

should be) used to reduce 2023 fees. Mr. Gutierrez argued that OOIDA’s calculation is erroneous 

because it incorrectly assumes that the cash balances in various bank accounts and certificates of 

deposit are all available for use, but, according to Mr. Gutierrez, the funds held in the UCR 

Plan’s investment vehicles are not “available for use” to reduce the 2023 UCR fee.  

Mr. Gutierrez insists that the UCR Plan Board’s adoption of its January 1, 2018 Reserve 

Fund Policy is sufficient basis for it to withhold the excess fees from the calculation of the 2023 

UCR fee. But the Reserve Fund Policy is inconsistent with the UCR Act.  

 
2 But see Mr. Gutierrez’s chart at Tab J of his response, which reports the excess fees for 2021 on February 28, 2021 
to be $23,223,551. The reported figures are self-contradictory. 
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Mr. Gutierrez explains in detail the UCR Plan’s practice of applying excess fees not to 

the next calendar year but to two years after. But “two years after” is not what the UCR Act 

requires. 

FMCSA’s third request: 

3. Regarding the 2023 Fee Proposal the UCR Plan submitted to FMCSA (file name “UCR 
2023 Fee Recommendation Document.pdf”), FMCSA recognizes that some of the below 
requested information was previously provided, but now requests this further detail and 
clarification. (The referenced 2023 Fee Proposal has been placed in public docket 
FMCSA-2022-0001.) Please clearly state the derivations of all calculations, along with 
all sources, and explanations of any assumptions. Please also include narrative 
explanations when useful to providing a clear and complete answer. 

Mr. Gutierrez explains the meaning of the “cap” for a given year (the sum of the state 

entitlements of $1o7,777,059.81 plus the administrative allowance) and states that the Board 

bases its 2023 fee change recommendation on 2021 registration year revenues. Revenues 

exceeding this amount may be properly considered for fee adjustment purposes, according to Mr. 

Gutierrez. Nevertheless, all the revenues exceeding the cap are not included in the proposed 

2023 fee reduction because Mr. Gutierrez declares the money in the UCR’s reserves unavailable 

for fee adjustment. 

 Mr. Gutierrez further seeks a $250,000 hike in the permitted administrative cost 

allowance due to “cost escalations of various vendors.” OOIDA finds this questionable (and 

likely unnecessary) given that the UCR plan has not exceeded—or even come close to—

spending all of its administrative cost allowance in recent years.  

FMCSA’s fourth request:  

4. FMCSA seeks further explanation regarding the Fee Calculations spreadsheet the UCR 
Plan submitted to FMCSA in August 2021 (file name “08.11.2021 Fee 
Calculations.xlsx”). As the charts contained in the Fee Calculations spreadsheet appeared 
partially in the UCR Plan 2023 Fee Proposal, FMCSA asks the UCR Plan to resubmit the 
charts in full. Again, in answering the following questions, do not use shorthand, 
abbreviations, or acronyms. Please do use plain language that can be understood by a 
non-technical audience. Specifically, please show the derivations of the estimates 
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enumerated below. For values arrived at by a formula, please provide a clear and 
thorough narrative explanation of (1) the formulas used to arrive at these estimates, and 
(2) what the estimates represent. For figures that were entered manually and do not 
contain a formula, please state “manually entered” and provide an explanation and source 
for their origin. Please clearly identify narratives in a way that corresponds to each cell 
referenced below. Any references to cell numbers listed below correspond to the values 
contained in “08.11.2021 Fee Calculations.xlsx” spreadsheet referenced above.  

Mr. Gutierrez does provide, as requested, the complete Fee Calculations spreadsheet and 

explains the sources for numbers that have been manually entered. In OOIDA’s judgment, Mr. 

Gutierrez’s explanations throughout his response to the FMCSA are anything but that which can 

be “understood by a non-technical audience.”  

FMCSA’s fifth request: 

5. Please provide, in narrative form, an explanation of why any excess revenues collected 
by the UCR Plan and participating States for registration year 2021 are not available to 
make an adjustment in fees for registration year 2022. 

Mr. Gutierrez begins his response as follows: 
 

In the fee-setting process, the Board needs to have sufficient data regarding the 
amount of excess revenues it will collect for a given registration year in order to 
make the necessary calculations to adjust fees downward for the next registration 
year, so as to stop further overcollection and to offset (“return”) the excess 
revenues collected from registrants for that year. As a practical matter, if the 
Board is doing an excess revenues calculation for the 2021 registration year, then 
the “next fee year” when fees can be adjusted by the Secretary would be the 2023 
registration year. 

 
As explained earlier, supra, Mr. Gutierrez says that excess revenues cannot be applied to 

the next fee year from the year it was collected because that is the way the UCR Plan has 

arranged its affairs.  There is nothing in the statute that requires or authorizes the UCR set up its 

collection and accounting schedule in a manner that otherwise conflicts with the UCR statute. 

There is no evidence that the UCR Plan has ever attempted to comply with the timing 

required by the statute.  There is no data in the record that might support an analysis to determine 

when in a calendar year the UCR might have sufficient UCR registration data to be able to 
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determine with reasonable accuracy the amount of fees collected for that year and, therefore, the 

amount of excess funds it expects to collect, so as to apply the expected excess funds to the next 

year’s fees.  

FMCSA’s sixth request:  

6. Please provide the total fee revenue received by the Plan for each of the six fee brackets 
for the registration years 2020, 2021, and 2022 to the most recent reasonably available 
date. This information should also include fees collected by any participating States 
operating their own fee collection system. 

Mr. Gutierrez’s response and accompanying charts confirm that in for the current 2022 

registration year, the Plan has already collected $114,385,710—already $2,608,651 over the 

“Cap” of $111,777, 060. And the Plan will continue to collect fees for the 2022 registration year 

until the end of 2023. Mr. Gutierrez reports that for the 2021 registration year, the UCR Plan has 

collected $123,129,829 to date, already $11,352,769 in excess of the cap. But the estimated total 

collections when the registration year closes at the end of 2022 are expected to be 

$132,360,645.85,3 which is $20,583,586 over the cap. For 2020, the total collections reported at 

Tab N were $114,820,508, which is $3,043,449 over the cap. But at page 3 of his response, Mr. 

Gutierrez reports that the 2020 excess fees collected were $12,775,613.19. These inconsistencies 

render the realities of the UCR Plan’s funds indecipherable to one who is not a trained 

accountant.  

FMCSA’s seventh request:  

7. Please provide the total number of fee paying registrants for each of the six fee brackets 
for the registration years 2020, 2021, and 2022 to the most recent reasonably available 
date. 

Mr. Gutierrez’s response to this request was included in the charts provided in response 

to Question 6. 

 
3 See Tab G of Mr. Gutierrez’s submission. 
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FMCSA’s eighth request: 

8. Please provide the number of brokers, freight forwarders and leasing companies
registered under the UCR Agreement for registration years 2020, 2021 and for 2022 to
[the] most recent available date.

Mr. Gutierrez provided the following table to respond to the foregoing question.

OOIDA, however, believes that Mr. Gutierrez’s table demonstrates just how under-enforced the 

UCR fee is against brokers, freight forwarders, and leasing companies.  OOIDA’s comments 

showed that according to FMCSA, there were 22,508 brokers and freight forwarders registered 

with the agency (OOIDA First Comments, Exhibit L.) The UCR’s consistent failure to enforce 

UCR fees on brokers, freight forwarders, and leasing companies renders the amount that 

motor carriers must pay indefensibly higher.  The states have received their full UCR 

entitlement because the UCR Plan keeps the fees higher than authorized by the statute and 

has initiated programs to increase enforcement on motor carriers.  By predicting compliance 

to set fees, the UCR Plan makes up for state inaction to enforce the fees on all parties 

intended to register under the UCR statute. 
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FMCSA’s ninth request:  

9. Please provide a list of all suggestions or proposals the Board of Directors of the Plan has 
received since January 1, 2020, regarding programs, pilots, or other proposed efforts 
specifically designed to improve UCR fee payment compliance by motor carriers, 
brokers, freight forwarders, and/or truck leasing companies. Please include in the list, at a 
minimum, the following information regarding the suggestion or proposal: 

a. the identity of the person and/or organization making the proposal; 

b. the date of receipt of the proposal by the Board of Directors; 

c. a brief narrative description of the proposal; 

d. whether each such proposal was on the agenda for discussion or action at a 
meeting of the Board of Directors. If so, who raised it, on what date, and what 
was the outcome of that discussion? Please provide a citation to the minutes of the 
meeting involved. 

 

Mr. Gutierrez has failed to provide a complete response to FMCSA’s question. For 

example, Mr. Gutierrez did not report the following: 

• At the Commercial Vehicle Safety Alliance conference in April 2022, the UCR Plan gave a 

workshop to CVSA members on enforcement issues. In addition, at the same conference, the 

UCR Plan sponsored a lunch for attendees on a day that there were no other conference 

meetings scheduled. OOIDA is unaware of which Board Member or Subcommittee proposed 

these events but knows that the presentation and lunch provided at the CVSA conference 

were not brought before the UCR Board for a vote, nor is the proposal to hold these events 

on any Board Agenda. Rather, the Board Chair, Vice Chair, and Mr. Gutierrez merely 

informed the Board that the CVSA Conference events were to occur. 

• The UCR Plan is planning to conduct a National Training Center event with FMCSA. Upon 

information and belief, this event was discussed by the Board, but never brought before the 

Board for a vote. 
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• At almost all if not all Board Meetings, as well as Audit Subcommittee meetings talking 

about UCR Enforcement, and at actual training, there is frequent discussion about how 

states’ enforcement officers should write up violations of the UCR by motor carriers, and 

which federal regulation those “offenders” are violating.  

• There was an Audit Training for state employees responsible for audits in their individual 

states that was planned over a period of 6 months or more but was neither brought before nor 

approved by the Board. 

• Mr. Gutierrez and the UCR Plan consistently ignore the concerns of individual Board 

members that the Plan is losing money by not enforcing the UCR fees that are intended to be 

paid by brokers, freight forwarders, and leasing companies. Such enforcement would, of 

course, require some creativity, careful thought, and actual effort, since enforcement against 

these entities cannot be carried out via roadside inspections. This has been brought up and 

discussed at length in numerous board and subcommittee meetings. Attached as Exhibit A is 

an email between Tamara Young of OOIDA, Mike Hoeme (Audit Subcommittee Chair and 

Board member), Bob Pitcher (ATA), Ken Riddle (FMCSA), Avelino Gutierrez (Executive 

Director), Elizabeth Leaman (UCR Chair), and Dave Lazarides (DSL Contractor, whose 

company also employs the UCR Auditor/Enforcement Manager).  Attached as Exhibit B is a 

copy of the Unified Carrier Registration Plan Board of Directors Meeting held December 10, 

2020 which contains at pp. 3-4 a discussion of the engagement of a UCR 

Auditor/Enforcement Manager.  

• OOIDA argues that this engagement (which adds to the DSL contract) is not actually 

intended to improve enforcement for the UCR Plan, given that the states are already required 

to audit UCR enforcement. In other words, the intention of this engagement is to assist the 
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states with enforcement of the UCR, which is the states’ responsibility according to the UCR 

Agreement, and not the responsibility of the Board. The Board consistently and apparently 

deliberately ignores enforcement against brokers, freight forwarders, and leasing companies. 

This results in motor carriers bearing the burden of other entities’ failure to pay the UCR 

registration fees. 

• Concerning the issues Mr. Gutierrez did discuss in his responses, OOIDA comments as 

follows: 

(1)  Mailings and Postcards: Once again, the UCR Plan accepted 

responsibility and costs of the states to be expended in solicitations to motor 

carriers. Moreover, as has been raised numerous times in Board meetings, the 

National Registration System contains invalid and outdated information. Using it 

as a source even for enforcement against motor carriers is inefficient and 

ineffective, due to the turnover in the industry. And the NRS would not contain 

information about brokers, freight forwarders, and leasing companies. FMCSA’s 

system itself sometimes supplies incorrect information to the NRS system. Any 

enforcement efforts to be undertaken by postcards or emails will be a waste of 

money, because there is nothing indicating that the postcards and emails will ever 

arrive at their intended destination.  

(2) Pilot Projects: Pilot Project #2 (New Entrant in Non-Participating States) 

at least as of June 7, 2022, has never turned a profit and is not accomplishing the 

benchmarks necessary for it pay for itself by the end of the year. Since the 

launching of this project, its failure to be cost-effective has been raised repeatedly 

in subcommittee meetings.  
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(3) IRP Fee Calculator: Mr. Gutierrez discusses the Development, Hosting 

and Maintenance of an IRP Centralized Fee Calculator which would have been 

designed to hard stop if the user was not yet registered with the UCR. See 

Gutierrez’s response to FMCSA at page 29. This project was presented as an 

agenda item to the UCR Board at the April 2022 Board meeting, without having 

been vetted or recommended by any subcommittee, in contravention of 49 U.S.C. 

§ 14504a(d)(5)(D), which requires that any matter coming before the Board must 

be considered first by the (then-lapsed) Industry Advisory Subcommittee, which 

must make a recommendation to the Board on its implementation. Mr. Gutierrez 

and Seikosoft began developing the IRP fee calculator—expending UCR funds 

and/or time and effort—without presenting the concept to the Board, or any 

Subcommittee. Thus the project reached the stage of Board approval, and was 

placed on the April 2022 Board Agenda, without adherence to or even a nod in 

the direction of the statute, which would have required subcommittee approval 

and a recommendation by the Industry Advisory Subcommittee. Notably, when 

questioned at the April 2022 Board meeting about the pilot project, the 

individuals who proposed the IRP fee calculator pilot project acknowledged that 

they had neither consulted with the IRP Plan nor conducted market research to 

determine that there was an adequate audience that would use the proposed 

calculator. The Board, over objection, voted to allow the project to go forward in 

the form of a presentation to the IRP Board.  At the June 2022 Board meeting, 

Mr. Gutierrez reported that the individual promotors of the IRP Fee Calculator 

had presented the concept to the IRP Board, and that the IRP Board rejected the 
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proposal. The Executive Director came up with the idea of an IRP calculator 

without any approval from the Board, or even to a Subcommittee. The IRP Fee 

Calculator was a waste of time, effort, and UCR Plan funds. or to the UCR Plan.  

These are just a few the efforts of the UCR contractors to engage the UCR Plan in state 

enforcement activities. And certainly, Mr. Gutierrez’s list was far from complete. 

IV. Additional issues that have come to light that the Secretary should consider in 
reviewing the UCR Fees. 

Because this fee-setting process is the only opportunity for the public or OOIDA to 

provide input to the Secretary that it believes should be taken into consideration in approving or 

disapproving the 2023 proposed fee schedule, OOIDA raises the following issues that further 

support its position that the UCR Plan is not being appropriately managed. 

To put it bluntly, the UCR Plan Board is and has been acting improperly. The UCR Act is 

plain. In addition to the three practices raised by OOIDA in its initial comments, there are other 

instances of the UCR Plan Board’s failure to adhere to the statute. For example: 

• By statute, the UCR Plan Board must have an Industry Advisory Subcommittee 
that consists entirely of representatives of the motor carrier industry that are 
subject to the UCR annual fee. 49 U.S.C. § 14504a(d)(5)(A) and (D).  
 

• Again, by statute, the Industry Advisory Subcommittee “shall consider any matter 
before the board and make recommendations to the board.” 49 U.S.C. § 
14504a(d)(5)(A) (emphasis added). 

 
• Every other subcommittee of the UCR Plan Board “shall include representatives 

of . . . the motor carrier industry.” Id. 
 
However, not only did the UCR Plan Board and its contractors allow the Industry Advisory 

Subcommittee to lapse, that Subcommittee held an “initial organization meeting” on May 19, 

2022, see 87 Fed. Reg. 29783 (May 16, 2022). An “initial organization meeting” would have 

been superfluous had the Subcommittee been a continuously functioning entity. When asked 
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how and why the mandatory Subcommittee had been allowed to lapse, the response was that “it 

didn’t really”; instead, it merely had a diminished role since its former chair retired. The 

questioner asked why there had been no announcements or agendas from the Industry Advisory 

Subcommittee in the Federal Register for quite some time. The response was that since everyone 

on the Industry Advisory Committee is also on the Board, its work had been ongoing, just in the 

context of the Board meetings instead of as a separate subcommittee. 

That is not what the statute provides for the Industry Advisory Subcommittee, nor is it 

how that Subcommittee is intended to function. Indeed, that is not how UCR Plan Board thinks 

its Subcommittees are intended to operate. For example, the Audit Subcommittee, the Finance 

Subcommittee, and the Training and Education Subcommittee have regular meetings, engage in 

thorough and open discussions of issues that will be presented to the Board, and make 

recommendations based on these comprehensive discussions and considerations. Not so the 

Industry Advisory Subcommittee. 

The statutory language concerning the Industry Advisory Subcommittee is not precatory. 

It is mandatory. The Industry Advisory Subcommittee “shall consider any matter before the 

board and make recommendations to the board.” 49 U.S.C. § 14504a(d)(5)(A) (emphasis 

added). The failure of the Industry Advisory Subcommittee to meet and discuss and vote upon its 

recommendations to the Board means that an important step in the operation of the Board has 

been and is being skipped altogether. An observer is forced to consider that the input of the 

industry advisors on the Board is being deliberately diminished. Indeed, OOIDA asks, are any 

decisions that the UCR Plan Board has made without seeking the recommendation of the 

Industry Advisory Subcommittee—including the 2023 proposed fee reduction—even lawful as 

proposed to the Secretary? 
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For example, concerning at least some investments and/or reinvestments, upon 

information and belief, the Board has not sought a recommendation from the Industry Advisory 

Subcommittee. OOIDA is unaware whether the Industry Advisory Subcommittee had any input 

whatsoever into the initial decision to permit the Board to establish reserve accounts. Notably, at 

least two industry representative members of the Board have consistently voted in the negative 

when proposals to make investments or reinvestments have come before the Board, but those 

industry representatives have been consistently outvoted. 

OOIDA’s original comments noted that the UCR Plan regularly collects more than the 

requisite payments to the States ($107,777,059.81 per annum) and its continually increasing 

permitted administrative costs ($3.5 million in 2019, $4 million in 2020-22, and (requested) 

$4,250,000 in 2023). The Board has not established a need for reserves, even if they were 

permissible.  As of December 31, 2021, the Board was holding well over $91 million in bank 

accounts and reserves. See Exhibit C. By April 30, 2022, all the state entitlements for the 2022 

registration year had been paid, and the total in the UCR Plan’s bank accounts and reserves was 

$64,566,509.64. See Exhibit D. 

Further diminishment of the role of the motor carrier industry is also evident.  Despite the 

UCR Act’s requirement that every subcommittee have a representative of the motor carrier 

industry in its ranks, see 49 U.S.C. Sec. 14504a(d)(6)(D), that requirement has not been 

consistently followed.  At least during the creation of the current fee proposal, and in recent 

memory, there has been no motor carrier representative on either the Audit 

Subcommittee.  Consistent compliance with the provision of the statute that requires industry 

representation on every subcommittee would at least provide additional oversight on the current 
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UCR Plan activity on these important issues.  OOIDA should not have to state that such 

representation is mandatory. 

V. Outstanding unanswered questions. 
 

In its first set of comments submitted February 23, 2022, OOIDA pointed out that during 

the 2022 registration year, a motor carrier with a single truck pays a per-truck fee of $59, 

whereas a motor carrier with a large fleet could pay as little as $5.84 per vehicle. In the proposed 

2023 fee schedule, a motor carrier with a single truck will pay $42 per truck, while a large fleet 

may pay as little as $4.26 per vehicle. 

To comply with the UCR statute, which demands a progressive fee structure, FMCSA 

must only approve fees for small carriers that are at least as low per truck on all tiers for both 

small and large motor carriers. This may mean that the low end of the fee range per truck instead 

of the high end should be equal among all tiers. The high side of the fee range may need to 

increase along with the number of trucks a motor carrier operates to comply with the UCR 

statute.  FMCSA’s request for more information did not include, and Mr. Gutierrez did not 

address, any questions about how the specific fees for each UCR tier was determined and 

calculated or how the recommended tier structure was progressive. 

VI. Conclusion 

OOIDA’s members already face too many fees from all levels of government to conduct 

the essential businesses they operate.  It adds insult to injury when a fee is imposed upon them 

that is higher than permitted under the law.  OOIDA appreciates FMCSA’s action to reopen the 

comment period on this rulemaking, and we urge the agency to exercise its oversight authority to 

approve lower fees that are no higher than required by law. 

Thank you for your consideration of OOIDA’s comments on Mr. Gutierrez’s responses to 

FMCSA’s request for information. 



EXHIBIT INDEX TO OOIDA’S COMMENTS – 06/28/2022 

 

Exhibits Descriptions 

A Email dated August 4, 2020, from Tamara Young to Bob Pitcher re: 
Regulation Brokers 

B UCR Plan Board Meeting Minutes (December 10, 2020) 

C UCR Bank Balance Summary Report — December 31, 2021 

D UCR Bank Balance Summary Report — April 30, 2022 

 



OOIDA EXHIBIT A 
6/28/2022 Comments



OOIDA EXHIBIT A 
6/28/2022 Comments



OOIDA EXHIBIT A 
6/28/2022 Comments



OOIDA EXHIBIT A 
6/28/2022 Comments



OOIDA EXHIBIT A 
6/28/2022 Comments



OOIDA EXHIBIT B 
6/28/2022 Comments



OOIDA EXHIBIT B 
6/28/2022 Comments



OOIDA EXHIBIT B 
6/28/2022 Comments



OOIDA EXHIBIT B 
6/28/2022 Comments



OOIDA EXHIBIT B 
6/28/2022 Comments



OOIDA EXHIBIT B 
6/28/2022 Comments



Docket No. FMCSA-2022-0001 
Fees for the Unified Carrier Registration Plan and Agreement; Notice of Proposed Rulemaking 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Response of the Unified Carrier Registration Plan to the 
Federal Motor Carrier Safety Registration’s Request for Information 

TAB G – UCR Bank Balance Summary Report December 31, 2021 

 

OOIDA Exhibit Gutierrez Response 
046

OOIDA EXHIBIT C 
6/28/2022 Comments





OOIDA EXHIBIT D 
6/28/2022 Comments




