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RULE 26.1 CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1, proposed Amicus 

Curiae, Owner-Operator Independent Drivers Association, Inc., states that it has no 

parent corporation, subsidiaries (including wholly-owned subsidiaries), or affiliates 

that have issued shares to the public and that no publicly held corporation owns 10% 

or more of its stock. 

Respectfully Submitted, 

Dated:  June 7, 2021  
THE CULLEN LAW FIRM, PLLC 
 
/s/ Paul D. Cullen, Jr.    

By: Paul D. Cullen, Jr. 
 Charles R. Stinson 
   

Attorneys for Amicus Curiae 
Owner-Operator Independent Drivers 
Association, Inc.  
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STATEMENT OF INTEREST 

The Owner-Operator Independent Drivers Association (“OOIDA” or the 

“Association”) is the largest international trade association representing the 

interests of independent owner-operators, the truck drivers whose classification is 

at issue in this litigation. The approximately 150,000 members of OOIDA are 

professional drivers and small business owners, located in all 50 states and Canada, 

who collectively own and operate more than 200,000 individual heavy-duty trucks. 

The Association actively promotes the interests and rights of professional drivers 

and small-business truckers through its interaction with state and federal 

government agencies, legislatures, courts, other trade associations, and private 

businesses to advance an equitable and safe environment for commercial drivers. 

OOIDA’s mission includes the promotion and protection of the interests of 

professional truck drivers on any issue that might touch on the success of their 

business, their working conditions, or the safe operation of their motor vehicles on 

the nation’s highways. OOIDA routinely participates as amicus curiae before 

federal Circuit Courts of Appeals and the United States Supreme Court. OOIDA 

submitted an amicus brief on the merits in this appeal (Dkt. Entry 54), and OOIDA 

has filed a motion to intervene in this case at the district court when this appeal 

concludes. Distr. Ct. ECF No. 122.  
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SUMMARY OF THE ARGUMENT 

OOIDA participates as an amicus curiae in this appeal in support of 

Plaintiffs-Appellees’ (“Plaintiffs”) petition for rehearing en banc.1 OOIDA 

supports the district court’s entering a preliminary injunction of the enforcement of 

AB 5 against motor carriers that operate in California. AB 5 imposes a new, 

intentionally rigid test that makes it impossible for independent owner-operator 

truck drivers to continue working as independent contractors in California. On its 

face, the test applies to any driver who performs work in California, no matter 

what state the driver is from or in what states the driver predominantly operates. 

The enforcement of AB 5 would irreparably harm OOIDA’s members, both 

independent owner-operators and small business motor carriers. Plaintiffs 

demonstrated in their petition for rehearing en banc that the Panel’s decision 

(“Opinion”), lifting the preliminary injunction and finding that Plaintiffs are not 

likely to succeed on their claim that the FAAAA preempts AB 5 as applied to 

truckers, is contrary to Supreme Court and Ninth Circuit precedent and creates an 

express circuit split. See generally Plaintiffs-Appellees’ Petition for Rehearing En 

Banc.  

 
1 No counsel for a party authored this brief in whole or in part, and no counsel or 
party contributed money intended to fund its preparation or submission. All parties 
consented to the filing of this brief.  
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This amicus brief addresses an additional ground for rehearing en banc: the 

proceeding involves a question of exceptional importance. Fed. R. App. P. 

35(a)(2). AB 5 would eliminate a long-established business model into which 

hundreds of thousands of independent contractors have invested their blood, sweat, 

and treasure to create their own businesses and be their own bosses. Complying 

with AB 5 will force both California motor carriers and those from around the 

country who now serve the California market to choose to either adopt a new 

business model—requiring them to end their contracts with owner-operators, to 

incur increased costs of hiring employee drivers and to assume the cost of 

purchasing, maintaining, and insuring trucks for their use—or to stop hauling 

freight in California. Independent owner-operator drivers must either become 

employee drivers and forfeit the businesses they have built or give up all business 

opportunities that might take them to California. AB 5’s effects will be felt in 

every sector of the economy throughout the region and the country. AB 5’s 

intrusion into motor carriers’ operations represents the type of pervasive state 

regulation that Congress sought to abandon through federal deregulation and to 

preempt through the FAAAA. This Court should grant Plaintiffs’ petition to rehear 

this case and reinstate the preliminary injunction against enforcement of AB 5. 
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ARGUMENT 

I. This proceeding involves a question of exceptional importance in that it 
regulates the way thousands of trucking companies haul freight across 
the United States in conflict with Congress’s intent to deregulate the 
economics of the trucking industry. 

Motor carriers and independent owner-operators have relied upon the 

independent contractor model for decades. This relationship is recognized and 

reinforced by federal law. Tens of thousands of independent owner-operators and 

small motor carriers regularly haul freight into, out of, and through California. By 

dictating to both in-state and out-of-state motor carriers what business model they 

must adopt to serve California’s significant economic interests, AB 5 forces a 

change that will negatively impact the motor carrier industry throughout the United 

States. AB 5 imposes the type of pervasive state regulation that Congress intended 

to preempt with the FAAAA, shutting down an economic arrangement that 

Congress expressly sought to preserve. 

A. Owner-operators have a long-standing and important role in the 
trucking industry. 

The owner-operator business model is a long-standing component of the 

trucking industry and is recognized and supported by federal law. A federal statute 

specifically provides for the regulation of motor carriers’ use of trucking 

equipment not owned by them (equipment typically owned by independent owner-

operators). See 49 U.S.C. § 14102. The federal “Truth-in-Leasing” rules regulate 
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the contracts by which motor carriers lease trucking equipment from independent 

owner-operators. See 49 C.F.R. Part 376 et seq. These regulations were proposed 

by the Interstate Commerce Commission “to promote the stability and economic 

welfare of the independent trucker segment of the motor carrier industry.” See 

Lease & Interchange of Vehicles, 43 Fed. Reg. 29,812, 29,812 (July 11, 1978).   

 When Congress deregulated the trucking industry (and then passed the 

FAAAA to preempt comparable state regulation), it preserved the former ICC’s 

Truth-in-Leasing rules and transferred responsibility for them to the Department of 

Transportation. See ICC Termination Act of 1995, Pub. L. 104-88, § 204, 109 Stat. 

803 (Dec. 29, 1995); see also Technical Amendments to Former Interstate 

Commerce Commission Regulations in Accordance with the ICC Termination Act 

of 1995, 62 Fed. Reg. 15,417, 15,419 (Apr. 1, 1997). Congress also affirmatively 

gave owner-operators a right to enforce those rules in federal court. See 49 U.S.C. 

§ 14704; Owner-Operator Indep. Drivers Ass’n, Inc. v. New Prime, Inc., 192 F.3d 

778, 785 (8th Cir. 1999). 

The owner-operator business model often functions as the training ground 

for the establishment of safe and successful new motor carriers. See Declaration of 

Todd Spencer in Support of Motion to Intervene (Dist. Ct. ECF No. 122-3) ¶¶ 13, 

31. Most truck drivers begin their careers as employee drivers. Id. ¶ 14. After 

obtaining employee experience in the trucking industry, many drivers decide to 
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become independent owner-operators, which involves purchasing their own truck 

and equipment. Id. Even though these independent owner-operators contract to 

work for motor carriers, they remain responsible for maintaining and insuring their 

trucks, complying with many safety requirements, and for ensuring their business 

is profitable. Id. ¶¶ 15, 18-20. Owner-operators who master these responsibilities 

may then gain the experience and knowledge to take on even greater 

responsibilities, both financial and regulatory, to become motor carriers with their 

own federal interstate operating authority. See id. ¶ 28. Many motor carriers today 

were founded by individuals who first gained significant trucking experience and 

success as independent owner-operators. Id. ¶¶ 30-31. The independent owner-

operator model is one of the few professional pathways for the creation of safe and 

financially stable motor carriers. Id. ¶ 31. Small business motor carriers with 20 or 

fewer trucks make up more than 97% of all motor carriers.2 The independent 

contractor business model is, therefore, crucial to the functioning and the success 

of a safe motor carrier industry. AB 5 would fundamentaly alter the trucking 

industry by eliminating the businesses of independent owner-operators. 

 
2 Economics & Industry Data, American Trucking Ass’ns, 
https://www.trucking.org/economics-and-industry-data (last visited on June 6, 
2021); Industry/Owner-Operator Facts, OOIDA.com, 
https://www.ooida.com/MediaCenter/trucking-facts.asp (last visited on June 6, 
2021) (carriers with 1-19 power units make up 95% of total). 

Case: 20-55107, 06/07/2021, ID: 12136135, DktEntry: 106, Page 11 of 21



7 

B. AB 5 prevents motor carriers from using owner-operators in or 
dispatching them to California. 

AB 5 establishes a three-part test, each part of which must be satisfied to 

overcome a presumption that the worker is an employee. Cal. Lab. Code § 2775 

(b)(1)(A)-(C). Section 2775(b)(1)(B), “Prong B” of the ABC test, requiring a 

finding that “[t]he person performs work that is outside the usual course of the 

hiring entity’s business,” precludes a finding that a truck driver is an independent 

contractor because both independent owner-operators and motor carriers are in the 

business of transporting freight. 

As this Court has noted, prohibiting carriers from using owner-operators 

will, apart from imposing potentially devasting costs, “disrupt and change the 

whole nature of [carriers’] business.” Am. Trucking Ass’ns, Inc. v. City of Los 

Angeles, 559 F.3d 1046, 1058 (9th Cir. 2009) (“ATA”) (“As to smaller companies 

that cannot afford the vast increase in capital requirements for the purchase of 

equipment and personnel expenditures needed to turn independent contractors into 

employees, the result would likely be fatal.”); see also Appellees’ Answering Br. at 

22-24. These costs are far-ranging and substantial. Motor carriers who previously 

hauled freight through independent owner-operators will be required to: hire staff 

to manage HR issues (or spend time off the road learning payroll, insurance, and 

management skills); employ tax and/or payroll professionals to ensure compliance; 
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acquire equipment to keep their employees on the road; and assume responsibility 

for the maintenance of that equipment.  

AB 5 will force current independent owner-operators who now haul freight 

to California to give up their self-determined profession and cede control of their 

business choices and work to their motor carrier employers. They may be required 

to sell their own, often-personalized, equipment and use the company’s equipment.  

This impact extends well beyond the relatively confined effects of the 

requirements at issue in ATA. There, only Port of Los Angeles operations were 

affected. AB 5 does not exempt any motor carrier operating in California with 

respect to carriers’ residency, the extent of a company’s operations in California, 

or the nature of a particular freight movement. Any trucking company in the 

country transporting property into, out of, or through California must cease using 

owner-operators to provide that service. The only alternative option would be for 

motor carriers and employee drivers to stop hauling freight in service of the 

enormous California market or for such drivers to simply cease driving a truck. Cf. 

ATA, 559 F.3d at 1057-58. Without the preliminary injunction, a significant 

number of businesses based in and based outside of California will suffere 

irreparable harm. 
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C. A significant component of the interstate trucking industry serves 
California and, therefore, must comply with AB 5. 

In trucking, as in many industries, California’s nationwide impact dwarfs its 

status as one of fifty states. California is a leading consumer and producer of 

agricultural and manufacturing products, and significant portions of the country’s 

imports and exports pass through California seaports.3 However one chooses to 

measure economic significance, California’s predominance shows:  

• 15% of United States gross domestic product4; 

• 23% of United States agriculture production5;  

• 15% of United States manufacturing6;  

• 40%-50% of United States import container trade7;  

• 2 busiest ports in North America8; 

 
3 Draft California Freight Mobility Plan 2020, California Department of 
Transportation, at 4.B.-5–12, available at https://dot.ca.gov/-/media/dot-
media/programs/transportation-planning/documents/freight-cfmp-2019-draft/00-
cfmpdraftchapter17final.pdf. 
4 Regional Data, Annual Gross Domestic Product (GDP) by State, SAGDP2N Gross 
Domestic Product by State (Percent of U.S.), Bureau of Economic Analysis, 
available at https://apps.bea.gov/itable/iTable.cfm?ReqID=70&step=1#panel-1.  
5 Id.; see also SER143-44 (Husing Decl.).  
6 Id.  
7 Draft California Freight Mobility Plan 2020, supra note 3, at 2.-4–5.  
8 U.S. Container Port Congestion & Related International Supply Chain Issues: 
Causes, Consequences & Challenges at 1, Federal Maritime Commission Bureau of 
Trade Analysis (July 2015), available at https://www.fmc.gov/wp-
content/uploads/2019/04/PortForumReport_FINALwebAll.pdf; see also SER144-
45 (Husing Decl.) (explaining that the ports of Los Angeles and Long Beach handled 
35.9% of all U.S. imported containerized cargo in 2017). 
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• $382 billion worth of goods (178 million tons) imported from other 
states and $506 billion (90 million tons) exported to other states9; 

• $179 billion worth of goods (37 million tons) imported internationally 
through California to the other 49 states10; 

• Trucks moved 82% (by weight) of all shipments originating in 
California11; 

• Trucks carried 12 million tons of goods through California for the 
international market;  

• Trucks carried 788 million tons of goods intrastate.12 

Because a massive component of trucking in the United States relies upon 

business going to and from California, the impact of AB 5 would have a far-

reaching and immediate negative effect on a large part of the country’s economy.  

II. AB 5’s requirement that motor carriers haul freight with employee 
drivers binds carriers in a way that is preempted by the FAAAA 
consistent with this Court’s narrow interpretation of FAAAA 
preemption. 

Before deregulation, carriers had to obtain the ICC’s approval of their 

specific services, routes, and prices. Congress began deregulating the trucking 

industry in 1980 to allow motor carriers and operators to compete in a free market. 

 
9 Draft California Freight Mobility Plan 2020, supra note 3, at 4.B.-8–10.  
10 Id. at 4.B.-33.  
11 California, Bureau of Transp. Statistics, U.S. Dep’t of Transp., available at 
https://www.bts.gov/archive/publications/commodity_flow_survey/2012/state_sum
maries/state_tables/ca (last visit on June 6, 2021); see also SER143 (Husing Decl.) 
(explaining that California leads the nation in total value of all commodities exported 
by truck).   
12 Draft California Freight Mobility Plan 2020, supra note 3, at 4.B.-14.  
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See generally Motor Carrier Act of 1980, Pub. L. 96-296, 94 Stat. 793 (1980). 

However, when Congress completed federal deregulation in 1995, 26 states still 

required some form of government approval of services, routes, and prices. 

Congress enacted the FAAAA specifically to prevent states from continuing and/or 

reintroducing the type of economic control over the industry that Congress sought 

to undo. See Federal Aviation Administration Authorization Act of 1994, Pub. L. 

103-305, § 601, 108 Stat. 1569 (1994); see also generally ICC Termination Act of 

1995, Pub. L. 104-88, 109 Stat. 803 (1995); Brief Amicus Curiae by the Owner-

Operator Indep. Drivers Ass’n, Inc. in Support of Cal. Trucking Ass’n & 

Affirmance at 15-19.  

Recognizing Congress’s deregulatory goals, this Court established a narrow 

interpretation of FAAAA, balancing states’ efforts to protect workers through the 

exercise of their police powers with the federal preemption of state regulation 

impacting prices, routes, or services. See Dilts v. Penske Logistics, LLC, 769 F.3d 

637 (9th Cir. 2014); Californians for Safe & Competitive Dump Truck Transp. v. 

Mendonca, 152 F.3d 1184 (9th Cir. 1998). Thus, the FAAAA does not preempt 

wage and break requirements but does preempt a state dictating the business model 

in which carriers provide their service, undoing companies’ market-based choices. 

See id.; ATA, 559 F.3d at 1056.  
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In Mendonca, this Court examined the meaning of the FAAAA’s “related 

to” statutory language when evaluating California’s prevailing wage laws and 

found that the wage laws that merely increased costs for carriers were not 

preempted. 152 F.3d at 1185, 1189. The increased costs and other effects of the 

prevailing wage requirements relation to prices, routes, and services were “no more 

than indirect, remote, and tenuous.” Id. at 1189. The law did not “frustrate[] the 

purpose of deregulation by acutely interfering with the forces of competition.” Id. 

Similarly, the meal and rest break requirements at issue in Dilts increased the costs 

of providing carrier services, a tenuous connection that did not “relate to” prices, 

routes, or services under the FAAAA as in Mendonca. 769 F.3d at 648-49. 

The present Opinion, however, upends this balance and permits California to 

wholly condemn the business model used by a significant segment of the trucking 

industry. Comparing AB 5 to the rules at issue in Mendonca and Dilts 

demonstrates that the FAAAA preempts AB 5 without disrupting states’ ability to 

protect workers’ rights through exercise of their police powers. While the 

prevailing wage rules and break requirements merely increased carriers’ costs, AB 

5 fundamentally changes carriers’ market-driven business model, “acutely 

interfering with the forces of competition.” Thus, although AB 5 relates to prices, 

routes, and services indirectly—e.g., Cal. Trucking Ass’n v. Su, 903 F.3d 953, 960 

(9th Cir. 2018) (quoting Dan’s City Used Cars, Inc. v. Pelkey, 569 U.S. 251, 260 
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(2013))—it eliminates an entire category of motor carriers who rely upon 

independent owner-operators to do business and, therefore, subverts Congress’s 

intent to allow the market to dictate how motor carriers provide trucking services, 

to preserve and strengthen the  independent owner-operator driver business model, 

and to preempt such pervasive state regulation. 

CONCLUSION 

The owner-operator model developed in the motor carrier industry long ago 

as an efficient means to haul property over the road. Tens of thousands of motor 

carriers haul freight to, from, and through California. Congress and the federal 

agencies tasked with administering the industry on multiple occasions have acted 

to preserve and strengthen the owner-operator model through economic 

deregulation, the preservation and enhancement of the Truth-in-Leasing rules, and 

FAAAA preemption. California’s attempt to prohibit motor carriers and owner-

operators from providing their services via this long-standing, market-driven 

model runs afoul of Congress’s prohibiting state intrusions on the economics of the 

motor carrier industry. 

Lifting the preliminary injunction and authorizing the enforcement of AB 5 

against motor carriers in California will cause immediate and irreparable harm to 

OOIDA’s members (and thousands of others). The Opinion conflicts with the 

reasoning of decisions of the Supreme Court and this Court, and it expressly 
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conflicts with decisions of the other Circuit Courts. This Court should grant 

Plaintiffs’ petition for rehearing en banc. 
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Dated:  June 7, 2021  
/s/ Paul D. Cullen, Jr.    

By: Paul D. Cullen, Jr. 
 Charles R. Stinson 
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